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Summary

Access to justice has been seen as a fundamental right in Britain from Magna Carta onwards,
predating the establishment of legal aid to ensure that no one would be ’financially unable to
prosecute a just and reasonable claim or defend a legal right’ in Britain by more than seven
centuries. By aiming to ensure that citizens have effective access to their rights, including their
welfare rights, legal aid has been described as the foundation of the welfare state.

In recent decades however, citizens’ access has been effectively eroded. The first section of
this paper summarises the ways in which citizens’ access to the justice system has been
undermined, with a particular focus upon the impact of the Coalition government’s ‘Legal Aid,
Sentencing and Punishment of Offenders (LASPO) Act’. These ‘reforms’ have had extremely
negative impacts in terms of access to justice, effects that have been experienced by at least
623,000 people, 80% of whom have been amongst the most disadvantaged sections of the
population.
As well as effectively punishing the poor, these ‘reforms’ have resulted in a significant loss of
capacity in the advice and legal aid sectors as Citizens’ Advice Bureaux and Law Centres have
closed and private practices reduced their services. Provision has been cut and jobs lost,
along with training opportunities to replenish expertise and skills for the future.
Although these ‘reforms’ have been presented as ways of saving some £350 million of public
money on legal aid, the reality has been very different, as costs have simply been shifted onto
other parts of the public purse. For every £1 spent on legal advice and aid, the state saves
around £6 on other forms of spending, including spending as a result of families becoming
homeless and children being taken into care. These ‘reforms’ have therefore been seriously
counterproductive in financial terms, as well as being fundamentally unjust.
There are far more effective ways of obtaining value for public money. The second part of the
paper sets out alternative strategies for an incoming government committed to the promotion
of human rights and social justice. There are proposals for immediate implementation,
demonstrating ways of making far better use of public resources, within current budgetary
constraints. These are ‘no brainers’. And there are proposals for the development of a National
Strategy, for the longer term.
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This is why legal aid is so centrally important still, today.
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Recommendations
For immediate action:

Provide legal aid to children and young people, and remove the barriers to victims of
domestic violence, whilst reviewing the case for bringing welfare law back into scope more
generally.
Remove other barriers to accessing advice and legal aid including mandatory requirements
for proceeding via telephone gateways.
Ensure the use of any underspends to provide advice and legal aid as needed.

Magna Carta today?

Provide interim stability for the sector by extending the Big Lottery Advice Service Transition
Fund for an additional year, pending the development of the National Strategy and
associated funding mechanisms, for the longer term.

6

For the longer term:
Develop a National Strategy for Advice and Legal Aid, bringing together local strategies, to
ensure comprehensive and preventative approaches to the provision of advice and legal
aid, together with public legal education.
Utilize savings from pursuing early interventions and preventative approaches, together with
funding from a range of other sources including the Big Lottery, as well as the Money
Advice Service and local authorities.
Establish backup with a ten-year National Advice and Legal Support Fund for England
and Wales.
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Introduction

The principle of equal access to justice

‘To no one will we sell, to no one will we deny…justice’ Magna Carta, Clause 40, 1215 A.D. - a
commitment to protect citizens from arbitrary government with a long history in Britain and an
even longer component in the history of democracy, from classical Greece onwards. As
Pericles reflected in 431 BC.

Access to justice has been seen as a fundamental right in Britain from
Magna Carta onwards, predating the establishment of legal aid,
providing resources to ensure that no one would be ‘financially
unable to prosecute a just and reasonable claim or defend a legal
right’ in Britain by more than seven centuries. By aiming to ensure
that citizens have effective access to their rights, including their
welfare rights, legal aid has been described as more than a pillar,
rather as a foundation of the welfare state. (Wilmot-Smith, 2014. 16).
Even more fundamentally, effective access to justice differentiates
democratic societies from totalitarian states. Whatever their social
positions, citizens need to be protected against arbitrary government, a basic principle with
particular contemporary relevance as it will be argued in more detail, subsequently.
As Thomas Paine had already pointed out, more than two centuries
ago ‘Despotic government supports itself by abject civilization, in
which debasement of the human mind, and wretchedness in the
mass of people, are the chief criterions. Such governments consider
man (sic) merely as an animal; that the exercise of intellectual faculty
is not his privilege; that he has nothing to do with the laws but to
obey them; and they politically depend more upon breaking the
spirit of the people by poverty, than they fear enraging it by
desperation’ (T. Paine, 1797). This is why legal aid is so centrally
important still, today.

Access to justice in modern Britain
The legal aid system brought in after the Second World War provided for access to justice
through a near universal system of legal support for around 80% of British Citizens. In recent
decades however, citizens’ access has been effectively eroded. The first section of this paper
summarises the ways in which citizens’ access to the justice system has been undermined, with
a particular focus upon the impact of the Coalition government’s ‘Legal Aid, Sentencing and
Punishment of Offenders (LASPO) Act’. These ‘reforms’, following on from the ‘reforms’ of their
predecessors, have had extremely negative effects in terms of access to justice, with effects that
have been experienced most severely by the most disadvantaged sections of the population.
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The laws should ‘afford equal justice to all... class considerations not being
allowed to interfere with merit; nor poverty bar the way’ (Pericles, 431 BC).
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As Zygmunt Bauman has
reflected, ‘One of the
For every £1 spent
most notorious sore spots
on legal advice
of democratic regimes is
and aid...
the contradiction between
the formal universality of
...the state saves around
democratic rights
(accorded to all citizens
£6 on other forms of
equally) and the less than
spending, such as families
universal ability of their
becoming homeless and
holders to exercise such
children being taken
rights effectively; in other
into care.
words, the gap separating
the legal condition of a
citizen ‘de jure’ from the
practical capacity of a
citizen de facto – a gap
expected to be bridged by individuals deploying their own skills and resources, which,
however, they may – and in a huge number of cases do – lack. (Bauman, 2011. 13).
These are matters of particular relevance for the disempowered because, as Sanderson and
Sommerlad point out; ‘poor people are more likely to get into trouble with the law, come into
contact with state agencies, suffer violence and abuse, experience precarious and sometimes
dangerous employment, live in poor quality housing and be exploited by, for instance, private
landlords’. (Sanderson and Sommerlad, 2011. 179).
By reducing access to justice, governments undermine the potential for citizens to challenge
unfair treatment, whether this relates to unfair treatment by employers or landlords or whether this
relates to arbitrary treatment by public bodies, ‘reforming’ welfare in ways that impact upon the
most vulnerable, most harshly. Critics have pointed to such outcomes as motivating factors for
politicians in fact, enabling governments to reduce the scope for opposition to the implementation
of unpopular measures (such as the so-called ‘spare room subsidy’/bedroom tax).
The law, and particularly judicial review, has been used in the past to challenge arbitrary
decisions. Reducing access to justice makes this correspondingly more difficult. There would
seem to be underlying political agendas to be explored here, in addition to the explicit
justifications for these ‘reforms’ in terms of reducing public expenditure on legal aid. In
Wilmot-Smith’s view, for example, the reforms ‘reveal the government’s disdain for the rights of
the least advantaged. But they also show that it seeks nothing less than emancipation from its
legal duties’ (Wilmot-Smith, 2014. 170). Ironically, as it turns out, these changes seem to have
struggled to achieve reductions in total spending in any case though, shifting costs from one
part of the public purse to other parts, rather than finding ways of reducing costs overall.
The second part of the paper moves on to set out alternative strategies for an incoming
government committed to the promotion of human rights and social justice. There are
proposals for immediate implementation, even within current budgetary constraints. And there
are proposals for the development of a National Strategy, for the longer term, building upon the
conclusions of the Low Commission that reported in January 2014.
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Section 1: The erosion of access to justice
When legal aid was introduced in 1949, some 80% of citizens were eligible – not quite a universal
service but a very widely available form of support. But this degree of eligibility has been eroded
over time. By 2010, the proportion of the population eligible was only just over a third.

These exceptions have
included discrimination
cases and debt advice
where someone’s home
At least 623,000 people now excluded from legal aid.
becomes at immediate
risk (the rest of housing
80% of these are from the most disadvantages
law apart from severe
sections of society.
disrepair cases where
there is a risk to health
54% of the benefit claimants who have been affected
having been taken out of
are believed to have a disability.
scope), special
educational needs
tribunals and advice in relation to detention (the rest of immigration law having been taken out
of scope, although asylum remains in scope). Welfare benefits advice (except for cases in the
Upper Tribunal), divorce law, school exclusion appeals and criminal negligence and personal
injury claims were excluded altogether, and so was family law, except for cases involving
domestic violence, forced marriage or child abduction. Taken together with LASPO’s provisions
on means-testing, the Ministry of Justice estimated that ‘605,000 people might be affected, of
whom an estimated 595,000 might no longer receive Legal Aid as a result of removing
specified law categories from scope and around 10,000 might now pay contributions or be
subject to higher contributions’ (Ministry of Justice, 2011. 11). More recent figures suggest that
at least 623,000 people have been affected, 80% of them thought to be in the poorest quintile
of society with 54% of the benefit claimants who have been affected believed to have a
disability (Wilmot-Smith, 2014). Women have been particularly seriously affected, raising
disturbing questions about the state’s failure to protect women, especially those at risk of –
and those who have already experienced – domestic violence.

LASPO ACT 2012 IN NUMBERS

NITE
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This was the context in which the current Coalition government’s approach was developed and
implemented via the Legal Aid, Sentencing and Punishment of Offenders Act (LASPO - passed
as an act in 2012 and implemented from 2013). In summary, LASPO set out to reduce the
scope of cases that could be covered by legal aid, as well as changing the eligibility and fee
structure. Most areas of social welfare law were taken out of scope as a result, leaving a few
remaining exceptions that could still be covered.
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Latest legal aid statistics
There has been a 70% reduction of new civil legal aid matters started between 2012-13 and 2013-14 and
a 47% reduction of completed civil legal aid matters between 2012-13 and 2013-14.

Civil legal aid workload summary
700,000
600,000
500,000

573,579

2012-13

2013-14

601,752

400,000
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300,000

172,930

200,000
100,000

0

319,243

New matters started

Completed matters

There has been a 39% reduction of applications received for civil representation between
2012-13 and 2013-14 and a 28% reduction of certificates granted for civil representation
between 2012-13 and 2013-14.

Civil representation
250,000
200,000
150,000
100,000

2012-13

191,123

117,436

2013-14

150,478

108,128

50,000

-

Applications received

Certificates granted

Source: https://www.gov.uk/government/collections/legal-aid-statistics
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Women have been affected particularly harshly as a result of LASPO. This is because
women are more likely to be directly concerned with the impact of social welfare law,
including welfare benefits. But the starkest aspect of LASPO’s impact upon women
relates to their vulnerability to domestic violence. As the Rights of Women pointed out
in their evidence to the ‘Joint Committee on Human Rights: the implications for
access to justice of the Government’s proposed legal aid reforms in 2011’, these
proposals would mean that ‘women and children will be put at greater risk of
experiencing violence as they will be unable to access and benefit from their legal
rights’ (Rights of Women, 2013). Ironically, these types of argument have been
accepted by the Coalition government in principle. Domestic violence has remained in
scope, following the implementation of LASPO, with further changes to the required
evidence criteria, in response to representations from concerned organisations and
individuals. So far so good. Or is it? Despite the changes that were implemented in
April 2014, extremely vulnerable women are still being denied access to justice.

Tom Elk
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As research by the Rights of Women, Women’s Aid and Welsh Women’s Aid
demonstrates, between a third and two fifths (38%) of the women surveyed, who had
experienced or were experiencing domestic violence, did not have the prescribed
forms of evidence to access legal aid. This is only slightly less than the figure (43%)
for the previous year, before the criteria were amended in response to representations
- illustrating the extent of the problem that remains. For example, letters from
domestic violence support organisations are still not being considered sufficient, as
evidence. Nor does evidence that the police had been called as a result of domestic
violence suffice (Rights of Women, 2014).
Time restrictions have also proved a major barrier. Nearly a quarter (23%) of the
women surveyed would have had one or more of the prescribed forms of evidence if
the two year time limit on these forms of evidence had not been in
place. This problem has been
illustrated, for example, by the
case of a woman whose
husband was due to come out
of jail, after serving a sentence
for domestic violence that had
been committed over two
years previously. Given this
time lag, she lacked the
evidence to qualify for legal
aid to seek an injunction
to protect herself from
renewed violence.
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Impact on women, especially those affected
by domestic violence
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As subsequent evidence has been confirming then, LASPO was predicted to have the effect of
eroding access to justice with particularly dramatic impacts upon the poorest and the most
vulnerable in society, including women affected by domestic violence. There were, in addition,
potentially wider considerations to be taken into account. The Legal Action Group argued that
reducing legal aid to a rump service could prove to be socially destructive, especially in a period
of austerity, as well as having damaging knock-on effects on the rest of the justice system
(clogging this up with litigants in person), concerns that were actually shared even by a
Conservative MP, Helen Grant, (subsequently a minister in the Ministry of Justice). When LASPO
was under consideration she reflected that, ‘to stem the flow of legal aid when we are in such a
critical condition, amid a stifling recession, could prove devastating’ (Helen Grant, M.P.
Guardian, 2 February 2011). This was, of course, even before the impact of welfare ‘reforms’,
such as changes in the local housing allowance, the introduction of the ‘spare room subsidy’/
bedroom tax, the total benefit cap and the increasing use of sanctions in Welfare to Work
schemes, reforms that have led to mushrooming demands for information and advice services.

12

Since then subsequent critics have highlighted the ways in which poorer people have been
finding it harder to protect their rights. ‘They will have to forego claims that they have against
others; perhaps worse, when a claim is made against them they can be hauled into court even
though they don’t have the means to afford a lawyer or extorted on the threat of what a court
might order. Many not directly targeted by the cuts will feel their effects. For instance, a father
who is prevented from seeing his child can no longer get legal aid to enforce access’ (WilmotSmith, 2014, 15).
Legal aid ‘reform’ has been and continues to be wrong headed, vindictively punishing
the poor, constituting an assault on democracy.

Evaluating the savings and costs of reform
LASPO was intended to result in savings for the Ministry of Justice, although the sums involved
have been relatively small (LASPO set out to save £350 million out of a total budget of roughly
£2 billion and welfare law was not the most expensive part of the legal aid bill in any case,
which undermines the myths about ‘fat cat’ lawyers allegedly practising in welfare law). This
sum of £2 billion has been compared with spending of nearly £39 billion on the Olympics, for
instance, or a projected spend of at least £40 billion on the controversial HS2 rail scheme.
The National Audit Office has concluded that some £300 million of savings have actually been
achieved, although this report also recognises that there have been costs of £3.4 million
involved for the Ministry of Justice (National Audit Office, 2014). But these sums take no
account of wider costs, beyond the estimated £3 million a year costs to HM Courts and
Tribunals Service as a result of increases in self-representation.
These wider costs do need to be taken into account however, as the National Audit Office itself
concluded, recommending that ‘The Ministry should develop measures to evaluate the impact
of the reforms more fully, including estimating any wider costs to the court system’ (National
Audit Office, 2014). Such wider calculations would need to include the costs to local authorities
when families get into debt, accrue rental arrears and become homeless and/or when children
have to be taken into care, for example. Other wider costs would include NHS expenditures
when stress leads to mental health problems.
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Costs of not providing advice and legal aid
Estimates on the costs of homelessness for government range from £24,000 gross per
person to £30,000 gross per person (Evidence Review on the cost of homelessness,
DCLG, 2012) costing anything up to around £1 billion gross annually.
The costs of evictions for local government are £1,119 per eviction, with £1,900 of costs
when rent arrears have to be written off and costs of £2,787 to re-let the property post
eviction (Source: Shelter, 2012, Immediate costs to government of loss of home).

The Legal Action Group estimated that ‘£60 million in expenditure on legal aid saves the state
£338.65 million in expenditure on other services’. ‘Put another way ‘their report concluded in
2012, ‘one pound expenditure on legal aid advice saves the state around six pounds in other
spending’ (Hynes, 2012).

NITE
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Each year mental ill-health costs the economy an estimated £70 billion, equivalent to
4.5% of GDP. And mental disorder has become the most common reason for a
disability benefit claim, accounting for almost 38% of all new claims (Source: OECD,
2014, Mental Health and Work: United Kingdom).
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Savings from expenditure on legal aid
For every £1 spent on housing advice the
state potentially saves £2.34.
For every £1 spent on debt advice the
state potentially saves £2.98.
For every £1 spent on benefits advice
the state potentially saves £8.80.

Magna Carta today?

For every £1 spent on employment
advice the state potentially saves £7.13.
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Source: ‘Towards a business case for legal aid
(2010) Paper to the Legal Services Research Centre’s
8th International Research Conference, Citizens
Advice.)

As the Low Commission similarly concluded, there are far more effective ways of using public
resources such as bringing housing benefit issues back into scope of Legal Aid, ‘so that
people can get help before they face imminent eviction’ (Low Commission, 2014). This is a
key point.
Costs could be reduced even further by adopting a more preventative approach more
generally, including by improving the quality of decision-making in public bodies, thereby
obviating the need for challenges by getting decisions right in the first place. On average, over
a quarter of appeals against refusals of asylum succeed for instance, with far higher figures
still for particular groups (e.g. 40% of Sri Lankans’ appeals succeed). Poor decision-making
leads to costs for the public purse, as well as leading to uncertainty and anguish for the
individuals concerned.
In addition to the importance of taking account of such financial costs, there are wider impacts
to be considered too, of course, in terms of access to justice. The Master of the Rolls, Lord
Dyson has told MPs that ‘an increase in litigants in person has caused miscarriages of justice’.
It would be ‘extraordinary’, he reflected, if there were not civil cases that would have been won
by the litigant in person (LIP) had they been represented by a competent lawyer. Selfrepresentation had increased since the introduction of LASPO. Whilst such cases do not
necessarily take longer in court, he argued, this was because litigants in person were generally
unable to argue their case. ‘We would be deluding ourselves’, he concluded, ‘to think that the
government’s proposed £2 million investment to help litigants in person would make a huge
impact’ (Dyson, Law Society Gazette, 1 December 2014). More public funds would be spent
without addressing the underlying causes of the problems that were inherent in LASPO per se.
The likely extent of these impacts, whether for individuals or for society more generally, was
evidently not the subject of research before LASPO was introduced, however. During a session
of the House of Commons Public Accounts Committee on 4 December 2014, the Permanent
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Secretary of the Ministry of Justice admitted that ‘it was not possible to do research about the
current regime (i.e. LASPO)’. The Permanent Secretary went on to concede that she did not
know the cost of the reforms for other government departments such as health, as no research
had been carried out on these aspects either.

The real costs include the following:
Costs of delays/ dysfunctions to justice when litigants attempt to represent
themselves.
Knock on costs to other organisations/ agencies when problems are not addressed
in holistic, preventative ways e.g. benefits issues not being addressed leading to
debt and then to the threat of evictions/ actual homelessness (by which time legal
aid becomes available, but too late).
Costs to individuals and the wider society when issues are not addressed in a
timely fashion e.g. a failure to challenge school exclusions leading to young people
dropping out of education and training and so reducing their future employment
prospects.
Loss of providers of legal aid as this becomes unviable in the LASPO funding
context.
As well as the loss of potential benefits for public agencies and civil society more
generally including:
Lack of public legal education, resulting in individuals and voluntary and
community organisations failing to recognise legal issues effectively and /or failing
to advise potential clients/ communities effectively and/ or to intervene effectively
thereby preventing cases coming before courts/ tribunals.
Lack of timely feedback to public service providers, so reducing the scope for early
interventions/ fine tuning policies and practices. For example, Islington Law Centre
meets regularly with the local authority housing department to review trends in
types of cases, identifying ways in which household incomes can be maximised,
and tenancies maintained. Data is provided on types of households needing
assistance, and clusters of issues (e.g. around disrepair).There is a protocol in
place to allow the Law Centre time to act on behalf of clients, during which period
the local authority does not take further action against the tenant. This has helped
to reduce rental arrears, and resulted in lower legal costs for the local authority as
well as higher levels of tenant satisfaction.
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Reflecting on this lack of research, the committee chair, Margaret Hodge, was quoted as
saying that ‘The thing that really distressed me is how you embarked on this with so little
evidence.’ ‘When you were changing the rules you had no idea the impact it would have’ (Law
Society Gazette, 4 December 2014). As Sadiq Khan, shadow justice secretary, concluded
overall, ‘There are now parts of the country where people are struggling to access valuable
legal advice. And the 30% rise in litigants in person and the drastic fall in mediation
assessments mean that many of the government’s predicted savings have simply shifted to
other departments’ (Law Society Gazette, 4 December 2014).

Continued...
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In addition it is important to recognise the ways in which responsible employers
and landlords can be undermined if unscrupulous employers and landlords can be
seen to be acting unlawfully, without being effectively challenged. The dramatic
decline in discrimination cases reaching Employment Tribunals is unlikely to be
because employers are all now complying with their obligations, for instance. In
privately rented housing, it was already hard for tenants to take action, due to their
lack of security of tenure, but now that legal aid is no longer available, it is even
more unlikely that a landlord will be worried about being held to account. The
results impact particularly seriously on the poorest and most vulnerable in society.
But there is also a cost to the state as it is the benefits system which is making up
for unpaid wages and extortionate rents for inadequate private housing.

There would seem to be certain ironies here: a government committed to making reductions in
public spending, but without taking account of whether these ‘reforms’ would actually represent
value for money – or not. And a neo-liberal government, committed to freeing citizens from the
dysfunctions of the Nanny State, but effectively reducing citizens’ rights and protections from
arbitrary decision-making – including arbitrary decision-making by an increasingly
unaccountable state itself. Wilmot-Smith’s concerns about the ideological dimensions of public
policy on legal aid seem only too relevant (with disturbing parallels to the attacks on the US
Legal Services Program, when lawyers began to challenge vested interests including major
employers, landlords, insurance companies , bankers, and the healthcare industry, not to forget
the challenges to public institutions themselves) (Johnson, 1999, Kilwein, 1999).
Similar conclusions have been drawn in relation to the introduction of tribunal fees in 2013.
Employees wishing to take a case against their employers now face charges of up to £1,200.
As a result there has been a 79% reduction in the numbers of cases being taken, with even
higher reductions in the number of sex discrimination cases (an 80% reduction) and in the
number of cases concerning unpaid wages or holidays (an 85% reduction) (TUC, 2014). A
study carried out for the Citizens’ Advice Bureau found that seven out of ten potentially
successful cases were not going to a hearing as a result of these fees. Commenting upon the
impact overall Frances O’Grady, General Secretary of the Trades Union Congress, reflected
that this constituted a ‘huge victory for Britain’s worst bosses’. ‘Tribunal fees’, she continued
‘are part of a wider campaign to get rid of workers’ basic rights. The consequence has been to
price low-paid and vulnerable people out of justice’ (Frances O’ Grady, ‘A Huge Victory for
Bad Employers’, The Guardian, Monday 28 July 2014).
Meanwhile, the situation continues to deteriorate. Local authority cuts have been compounding
the effects of LASPO, resulting in the reduction of services provided by local advice centres
and related agencies - just as the demand for these services mushrooms. Citizens’ Advice’s
overall income is estimated to have fallen from £177 million in 2010/11 to £144 million in
2013/14, a reduction of £33 million (over 18.5%). Citizens Advice Bureaux (CABs) have been
seriously affected as a result, with 128 bureaux leaving the legal aid system in April 2013,
following the loss of welfare benefits from scope. The Low Commission added that waiting
times for a CAB appointment in the remaining bureaux could be up to five weeks (by which
time it could, of course, be too late to address urgent issues at all).
Law Centres have typically suffered significant cuts too, alongside CABs and other advice
agencies, as a result of local authority cuts as well as from the introduction of LASPO.

16
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The Cabinet Office estimated that local authority funding for the advice and support sector
would fall from £220 million on 2010/11 to £180 million or even £160 million in 2015/6, with
further cuts to local authority expenditure potentially lurking in the pipeline following the
Chancellor’s Autumn Statement (December 2014). Meanwhile the Equality and Human Rights
Commission has also ended its grant programme, which, between 2008 and 2013, totalled
£30.9 million. Altogether then these types of cuts have been devastating the sector.

Providers of advice and legal support

Local not-for-profit advice agencies, comprising 350 Citizens Advice Bureaux
(under the umbrella of Citizens Advice) operating out of 3,500 locations and over
800 other independent advice agencies (under the umbrella of Advice UK)
providing information and advice and some legal support across all or most
aspects of SWL.
Over 50 local law centres (under the umbrella of Law Centres Network), set up to use
their specialist legal skills to address and alleviate poverty, providing legal help and
representation and undertaking strategic case work across all or most aspects of SWL
National charities, such as Shelter, Age UK and Youth Access providing
information, advice and some legal support on their areas of specialism. Local
authorities providing statutory advice on homelessness and in some cases
providing welfare rights advice.
Private law firms providing paid for and pro bono legal help and representation
Areas have been deprived of services, or left with very restricted services as a result.
Leeds Law Centre closed in November 2013, for instance. The closure of South
Manchester Law Centre followed, in September 2014, so that Manchester was left
with no Law Centres, either. Others have struggled on, sometimes on a very
precarious basis.
Most significantly too for
the future, young
lawyers have lost
confidence that they can
pursue a career in
welfare law. Research by
the Junior Lawyers
Division (2014) found that
only 4% of young lawyers
were interested in this.
Higher student debt had
also been a factor, it was
argued, leading young
lawyers to prioritise shortterm earning potential.
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According to the Low Commission the providers of advice and legal support on social
welfare law issues (SWL) in England and Wales fall into five main categories; the
delivery of these services ranges from face to face to national helplines and websites:
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Restrictions on direct access to services, rather than via telephone gateways, have made it
even more problematic to meet the needs of the most vulnerable, including those with
complex, interrelated issues, especially if clients have limited English language skills and/ or
other communication difficulties. The Low Commission also recognised that, as previous
socio-legal research and social exclusion studies had already demonstrated, ‘people tend to
experience a combination of interrelated problems, with money and debt problems often
identified as ‘central elements in cascades of justiciable problems’ (Pleasance et al, 2004).
Such clients needed holistic approaches to unravelling the complexity of their problems, taking
the time to explain matters, especially when clients had limited knowledge of English or other
communication difficulties (including mental health issues). Whilst telephone gateways may
provide effective access points for some clients, telephone and internet access was clearly
inappropriate for many others, especially the most vulnerable (Low Commission, 2014). But
more holistic approaches, including those involving preventative work such as public legal
education, have been squeezed to the very margins.
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‘Back to the future’?
Whilst the Coalition government’s LASPO has resulted in drastic reductions to access to justice,
impacting particularly seriously upon the most vulnerable, including women subjected to
domestic violence, this in no way implies the case for returning to the status quo ante. New
Labour had introduced its own set of ‘reforms’ in 2007, following the Carter report (Lord Carter
of Coles, 2006). These ‘reforms’ had set out to contain costs by promoting ‘a market-based
approach to reform’, including the use of competitive tendering for contracts to provide legal aid
and payment according to fixed fees in order to increase the throughput of cases and so obtain
maximum value for money’ (Lord Carter of Coles, 2006.45). In Baroness Helena Kennedy’s view
these ‘so called reforms to legal aid served only to significantly weaken it (Kennedy, 2009. vi).
The provision of advice was being micro managed through the Byzantine administrative system
involved, and measured in terms of what was easily measurable (e.g. throughput of cases)
rather than in terms of the impact on the lives of individuals in deprived communities or the
contribution of legal aid to the promotion of access to justice more generally.
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Rather than going into these criticisms in further detail, the point to emphasise here is simply
this, that the Carter reforms were both controversial and inherently problematic in terms of their
impact on access to justice. Going ‘back to the future’ would in no way represent an acceptable
route forward for a progressive government concerned with human rights and social justice.
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At the time, the Law Society criticised this approach for other reasons too, suggesting that the
fixed fee system would reduce the supply of lawyers prepared to undertake legal aid work,
encourage cherry picking (i.e. only taking cases that could be readily resolved within the
prescribed time frames) and impact most seriously on the most vulnerable clients (Law Society,
2006). Given that lawyers could expect to lose out from the fixed fee system, it could, of
course, be suggested that ‘they would say that wouldn’t they?’ In practice, these ‘reforms’ did
have detrimental effects, however, such as in terms of increasing the use of para-legal
practitioners to cut costs and in terms of creating additional pressures on professionals and
their professional ethos, in the face of increasing marketization (Sanderson and Sommerlad,
2011). A recurring theme was that legal aid was coming to operate ‘like a production line’, ‘a
factory approach’ (Mayo et a l, 2014. 62), with less time to focus on clients’ needs holistically,
let alone time to focus on the wider contributions of advice agencies and Law Centres such as
public legal education and other forms of preventative work.
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Section 2: Developing alternative strategies for an
incoming government
Short term strategies
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A National Strategy is essential, if an incoming
government is to develop effective ways of ensuring
access to justice for all. In the short term, whilst such a
strategy is being devised, there are still immediate
measures that need to be taken as initial steps towards
remedying the injustices that have been resulting from
the Coalition government’s ‘reforms’.
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The Low Commission Report on ‘Tackling the Advice
Deficit’ has already made the case for bringing
housing benefit cases back into scope so that people
can get help earlier, before the situation deteriorates
to the point that they face imminent eviction.
Meanwhile almost half the housing matter starts that
are within scope are not being used, currently,
indicating the extent to which legal advice is
actually required at far earlier stages, as well as
indicating other problems with the ways in which contracts are
being let and the rates at which lawyers are being remunerated.
In summary then, similar arguments apply to the rest of those areas of welfare law that were
taken out of scope, following the implementation of LASPO. These were false economies,
typically shifting costs elsewhere, implemented without the benefit of research evidence as to
their likely impact, whether in terms of costs to the public purse or whether in terms of the
effective denial of justice to the individuals concerned. These areas of welfare law should all be
brought back into scope.
Prior to the development and implementation of the National Strategy for advice and legal
support, the Big Lottery Advice Transition Fund also needs to be continued, at least for the first
year of a new government, and for longer if necessary, until more comprehensive funding
arrangements can be put into place. This fund has enabled Law Centres and advice agencies
to survive in extremely challenging times, developing innovative approaches to the provision of
legal information and advice across localities. In Islington, London, for example, the Transition
Fund has provided resources for the development of a comprehensive approach to the
provision of advice and support, combining the Law Centre’s particular expertise with the work
of the CAB and other agencies, supporting smaller community based groups so that they can
provide advice more effectively and make referrals more appropriately. The Law Centre has
trained over 200 people as ‘Welfare Benefits First Aiders’ and has given out hundreds of fact
sheets on welfare reform so far. Meanwhile a joint volunteering venture is also being developed
to maximise opportunities for volunteers and to reduce the overheads and costs of their
recruitment and training. Elsewhere there have been other initiatives such as the Big Advice
Survey. Funding for such purposes needs to continue, and the findings from such initiatives
need to contribute to the development of the National Strategy, for the longer term.
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Initiatives such as these are most effective when they are based upon partnerships across
sectors. In addition to providing public legal education, independent advice agencies can
provide local authorities with very valuable information about what is actually happening on
the ground. And local authorities can then use their statutory powers on the basis of such
local knowledge. save money by improving the quality of decision-making by public bodies,
getting it right the first time, thereby reducing the need for appeals in the first place. For
example in 2011/2012 on average 35% of appeals against welfare benefits decisions were
upheld, and even this figure might have been higher if more of the other 65% had benefited
from access to advice and legal support. Success rates for those who did have access to
legal advice have been about 80%, indicative, it would seem, of extremely poor decision
making in the first place.
Helen Grant, a former justice minister reported that the cost of these appeals had trebled
from £21 million in 2009/2010 to £66 million in 2012/2013 (Low Commission, 2014. 28). As
the Department for Work and Pensions has also recognised, there is scope for significant
savings here in terms of public expenditure, quite apart from the potential benefits to the
individuals concerned.

Long term strategies
In its report on ‘Tackling the Advice Deficit’, published in January 2014, the Low Commission
called for a National Strategy for Advice and Legal Support, to replace the current piecemeal
approach which was failing to protect the poorest and the most vulnerable (Low Commission,
2014). In the accompanying press release Lord Low, the chair, called upon ‘political parties of
all stripes to recognise the need to act before we reach crisis point. All around the country’ he
argued, ‘we found advice agencies buckling under the strain, and ordinary people left with
nowhere to turn’. For those directly involved, whether as clients, would-be clients or providers/
would-be providers of legal aid, the crisis might seem to have been reached already. The
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Local authorities could be similarly encouraged to develop
preventative approaches that could have the effect of
reducing the need for public expenditure on welfare,
including reducing expenditure on the local housing
allowance as rents rocket, especially in areas of greatest
shortage such as Inner London. For example, local
authorities have been exploring the use of planning
powers to fine landlords who keep properties empty unreasonably,
thereby reducing the supply of dwellings. And local authorities have been exploring ways of
setting up letting schemes thereby avoiding some of the need for tenants to challenge private
letting agencies that behave unreasonably.

ices

In parallel, an incoming government concerned with access to
justice needs to abolish tribunal fees. This would enable
employees with genuine grievances to seek redress. And this
would also reduce the potential temptations for employers
to consider whether they could get away with poor
employment practices – including poor employment
practices which potentially lead to further public
expenditure e.g. via benefits and/ or tax credits to top up
low wages.
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development of an effective National Strategy could hardly be embarked upon too soon.
Reflecting on a vision for the future, back in 2012, when LASPO was becoming law, the Legal
Action Group had already argued the case for an end to the postcode lottery. A co-ordinated
mapping of legal need was required as the basis for developing an alternative approach, with a
Minister responsible for Access to Justice within the Ministry of Justice (Hynes, 2012). This
would provide the starting point for developing the National Strategy for Advice and Legal
Support.
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Both the LAG report (Hynes, 2012) and the Low Commission emphasise the importance of
such commitment at the national level. This would facilitate the development of the National
Strategy, to ensure that there would be no advice and support deserts, for the future. Equitable
resource allocation could be guaranteed, taking account of varying patterns of need. And the
findings from regular evaluations of different approaches to the provision of legal advice and
support – such as different approaches to the use of telephone and internet gateways for
example - could be shared on a regular basis. National briefings would be made available via
the internet, including regular updates and guidance on any relevant legislative changes and/
or updates to social welfare benefits provision. And the implications of different approaches for
professional education and training (including any implications for widening access to the legal
professions) could be taken into account.
The National Strategy would need, as the Low Commission also recognised, to be
complemented by local strategies, with local authorities required by national government to
develop these, in consultation and conjunction with local providers and with the voluntary and
community sector organisations concerned, including faith-based organisations and trade
unions. These local strategies would ensure the availability of advice and support services for
all via local advice networks, linking the services provided by the local authority itself with
services provided by independent organisations and agencies, such as Law Centres, CABs
and other local civil society organisations and agencies. Agencies with specialist expertise,
such as Law Centres, would be responsible for providing support to less specialist
organisations and agencies, including via regular training and briefing sessions. Some local
authorities have already provided examples of how to develop such strategic approaches. The
Low Commission itself provided the example of ‘Advice Services Coventry’ to illustrate this
type of approach in practice. Other such examples include the following:
Collaboration and planning from the bottom up
‘Bristol City Council was one among a number of local authorities that developed strategic
approaches to the provision of advice services in the area. ... (the city) worked with the Advice
Network (Advice Services for Avon) that had been established under the Law Centre’s
leadership to agree on joint measuring tools in order to build a comprehensive picture of advice
needs and services across the city. This approach, building from existing networks, “seemed to
work”, in the local authority’s view, providing the information that council officers needed in
order to plan their commissioning and funding processes effectively to meet local need.
This planning process was lengthy and difficult at times, as a council officer explained’ but ‘the
end result had been positive. This was a real partnership, rather than an “us and them”
approach. Each provider had its own identity “which is one of the things that makes it an
‘interesting and vibrant sector” the officer concluded. Gaps in services for particular areas,
such as areas in the east of the city, had been identified in the process’ and these were taken
into account, along with the need for clearer access points for clients. As one of the
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stakeholders concluded “I think the way forward is collaboration”, ‘reflecting on the process
and the outcomes overall’. (Mayo et al, 2014. 87).

Whilst public legal education would be central to more holistic preventative approaches to the
provision of legal advice and support, this would need to be complemented by other forms of
preventative work too. Law Centres and other agencies can and do provide invaluable
feedback, identifying emerging issues, preferably at an early stage. So for example, problems
with gaps in a local service, such as the difficulties homeless people in need of emergency
accommodation were experiencing in contacting local officers out of office hours in one area,
were remedied when the local Law Centre persuaded the local authority in question to set up a
24 hour helpline (Mayo et al, 2014. 44). In another area, housing association tenants’ difficulties
with obtaining satisfactory repairs were taken up and addressed following feedback from the
Law Centre in that area.

Investment in legal and advice
services £££

Better services

Advice
Centre

Local
Authority

Service users

NITE

Reduced costs £££
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In addition to ensuring the comprehensiveness of information and advice provision, local
strategies would also need to promote preventative approaches to legal advice and support.
The Low Commission particularly emphasised the importance of public legal education in this
regard. This should be provided in a range of ways, both in schools and in lifelong learning
contexts including community-based learning contexts, it was argued. Law Centres would
have a specific remit here, with the potential to provide community outreach services, working
across the voluntary and community sectors, including working with ethnic minority
communities, as well as providing public legal education to other information and advice
agencies in their areas, particularly focussing upon small grass roots community groups who
can use this knowledge to support their communities.

Feedback for services design
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Not all service providers welcome such feedback at the time, of course. But others, including
some local authorities, have appreciated the value of up-to-the-minute feedback on clients’
problems in the community, from the grass roots. For example, a Law Centre was described by
one senior local authority officer as ‘one of our (i.e. the local authority’s) strongest partners’ in
this respect. Similar comments were made by other officers even when the issues in question
led to litigation. As one of the local authority officers who were interviewed for a study of Law
Centres commented, he had questioned ‘why should I be paying you (i.e. the local Law Centre
which had funding from the local authority in question) to sue me. It makes no sense in the
short term’. But on further reflection he added that, in the longer term, like complaints
procedures in the private sector, this was ‘essential and integral. You learn from the challenges,
those litigations, so it can help you improve your services, ensuring that those issues that have
arisen do not arise again. It is more cost effective’, he concluded, obviating the need for more
expensive forms of market research (Mayo et al. 2014. 48)
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Finally, local advice networks could also build upon the ways in which Law Centres and other
advice agencies have taken up test cases and undertaken advocacy, in the past - to enforce
rights and to test and further develop rights in the pursuit of social justice agendas - (aspects
of their roles that have become increasingly problematic in recent years, due to limitations in
funding, following the Carter reforms and subsequent funding changes). Taking up test cases
and undertaking advocacy could be (and in the past has been) central to Law Centres’
missions in fact, promoting change at the local level and more widely, at national and
European levels.
An effective progressive legal and advice system would have these features.
Funding for National and Local Strategies
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Previous experiences of funding systems (based upon the requirement to claim for each
individual case) demonstrate how bureaucratic and inappropriate this would be, in relation to
funding for wider roles such as public legal education, providing feedback to service providers or
taking up test cases. A core of specialist salaried staff would need to be funded at local and/ or
regional levels, to work in not-for-profit organisations, thereby avoiding the need for the types of
bureaucratic claims systems and micro-management style procedures that have wasted time
and resources in the past. Take the example of a solicitor who had been working in a Law Centre
for twenty seven years before deciding to leave, in frustration, for example. She reflected that in
the past, some 20% of her time had been spent on
administration, compared with between 50% and 60%,
subsequently (Mayo et al, 2014). Resources could be used
far more effectively if these administrative systems were
streamlined and then backed up by the provision of core
staffing.
The Low Commission has called for the establishment of a
£100 million implementation fund, with half the money
coming from central government and half from other
sources, including local authorities, as well as from a levy
on payday loan companies. These resources would also
be backed by other funding sources (including the Big
Lottery, as well as relevant charitable foundations).
Whilst recognising that in these days of austerity ‘hard
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choices have to be made’ The Low Commission concluded that resources could and should be
found, providing access to justice in more cost effective ways through smarter investments in
better information, advice and support.
Rebuilding the system would be cost neutral or even beneficial: this is a ‘no brainer’

Funding the National Strategy

A further £100 million per annum would be needed. So the Commission called upon the
next UK government to provide at least half this extra funding by establishing a ten-year
National Advice and Legal Support Fund for England and Wales, to be administered by
the Big Lottery Fund. 90% of the fund should be spent on local provision.
There would, meanwhile, be a range of savings to be made (e.g. by getting decisions
right the first time and by early and preventive interventions), although the precise
extent of such potential savings is challenging to estimate, given the lack of research
evidence so far produced by the Ministry of Justice. The Low Commission has
estimated that £50 million per annum could be contributed by other organisations that
stood to benefit, including NHS clinical commissioning groups and housing
associations. The remaining £50 million per annum could come from a variety of sources
including trusts and foundations as well as from a levy on payday loan companies.
Meanwhile other economies could be achieved as a result of more effective coordination at local levels, including more effective collaboration with private law firms,
more effective co-ordination of pro bono contributions from the private sector and
closer liaison with universities and other training providers to provide excellent
learning opportunities for their students through opportunities to practice via Law
Centres and other advice and support agencies. More strategically planned use of
information technologies and telephone systems could, in addition, lead to increasing
cost effectiveness at different levels, including national as well as local help-lines.

Accountability
Current accountability mechanisms have proved problematic, it has been argued, involving
bureaucratic and time wasting procedures to claim for individual cases opened and completed.
For example, if housing benefit were to be brought back into scope, clients would have to meet
the ‘sufficient benefit’ test in order to be granted legal aid. It is therefore unnecessary
duplication for legal aid providers to carry out a separate means test in order to demonstrate
eligibility for legal aid,as well as to prove the client’s eligibility for Housing Benefit, and
resources could be freed up to assist more clients. There might be a case to be made for
means testing in relation to some areas of the law, such as immigration law, where some
potential clients may be in a stronger financial situation than others. But means testing would
seem to be time wasting and bureaucratic for groups that are low income and/ or particularly
vulnerable in any case, such as children and such as women affected by domestic violence.
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The Low Commission estimated that by 2015 some £400 million per annum would be
available to fund advice and legal support services, mainly coming from local
authorities, the Money Advice Service and the Big Lottery Fund as well as from the
legal aid remaining for social welfare law.
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Quality
Overall, as an approach, the Low Commission concluded that peer review represented very
good means for ensuring that public resources are used to provide a high quality cost effective
service, and that this, together with the holding of an externally audited quality standard,
should reduce the need for the current number of additional bureaucratic requirements on
providers of legal and advice services.

Conclusions

Magna Carta today?

In his foreword to the Low Commission’s report on ‘Tackling the Advice Deficit’, Lord Woolf drew
attention to the need for a fresh approach on the part of both central and local government, the
relevant public bodies and the voluntary sector. This approach should be holistic, co-operative,
pragmatic and imaginative. Building upon the Low Commission’s report, the above proposals are
indeed ambitious. But they also represent a far more rational approach, using resources far more
cost effectively as well as meeting needs far more comprehensively than is the case, at present.
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Despite their ambition, and despite the continuing impact of austerity policies, this could all be
achieved over the life of a new government with minimal costs overall, because of the savings
involved.
As Baroness Hale pointed out in her Sir Henry Hodge Memorial Lecture for the Law Society in
2011 (Hale, 2011), legal aid had been an important part of the welfare state: she continued by
quoting E.J. Cohn who wrote in 1943 that
‘Legal aid is a service which the modern state owes its citizens as a matter of principle’
(Cohn, 1943).
‘The Law is the bedrock of a nation; it tells us who we are, what we value, who has power and
who hasn’t’ according to Baroness Kennedy (Kennedy, 2005.3), reflecting upon the law and
access to justice in more recent times.
These proposals would represent far-sighted ways forward in terms of addressing these issues,
applying the objectives of Magna Carta to the twenty first century, promoting access to justice
for all, whilst taking account of contemporary conditions.
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